I. INTRODUCTION
On August 15, 2009, the Indiana General Assembly's Prenatal Substance Abuse Commission issued a Final Report, the culmination of over three years of research and analysis, and part of the State's "continued effort to improve the outcomes of pregnanc [ies] in Indiana. " 1 The Final Report, discussed in detail below, included findings and recommendations for the General Assembly's consideration in formulating a more thorough legislative response to the use of alcohol, tobacco, and illegal drugs by pregnant women in Indiana. 2 Recommendations the General Assembly intend to consider during future legislative sessions, however, remain to be seen.
The use of alcohol, tobacco; and illegal drugs by pregnant women is a significant public health issue in Indiana as well as all other states. Although numbers vary, recent estimates in Indiana show that approximately twenty percent of pregnant women smoke cigarettes, ten percent use alcohol, and five to six percent use illegal drugs. 3 However, a significant obstacle to this issue is a state's legal ability to address the behavior. After all, use of alcohol and tobacco by adults is not usually illegal behavior, even by pregnant women. Further, there does not seem to be any intention in Indiana to prohibit such behavior. lliegal drug use by pregnant women is perhaps the only behavior of the three issues mentioned above, that a state, and Indiana in particular, could approach through a legal framework because the root of the problem involves activity which is already illegal in every state.
Therefore, the recommendations proposed in the Prenatal Substance Abuse Commission's Final Report involving illegal drug use by pregnant women in Indiana should be carefully considered 105, 107 (1995) (" [ A] pproximately eleven percent of all pregnant women have used illegal drugs while pregnant, and of those eleven percent, seventy-five have used cocaine during a pregnancy.").
Proposals have been developed for the General Assembly's review due to various problems with the current approach to the issue of illegal drug use during pregnancy. The current approach in Indiana does not take into account the emerging, medically validated assertion that chemical addiction is a mental illness. There is also a lack of recognition that under Indiana law, addiction is categorized as a mental illness. 4 The proposed approach included herein, detailing the legislative framework and procedure for civil commitment in the context of mental illness in Indiana, could also be employed for pregnant illegal drug users. Addiction is considered a mental illness in Indiana, and the state should begin treating it as such. 5 The consequence of unchecked addictions of pregnant drug users is an individual who is not only mentally ill but who is also dangerous to the point of presenting a substantial risk to another-the unborn fetus. The approach proposed here is a narrowly tailored governmental intervention which serves a compelling state interest in the protection of unborn fetuses.
As demonstrated in the two cases below, there are a wide range of beliefs as to how prenatal substance abuse should be addressed. As is often the case in our country, there are almost as many different governmental approaches to the problem as there are states. 6 This begs the question: where does Indiana stand in the debate? This Note considers whether Indiana's current response is effective in mitigating the harm caused when pregnant women use illegal drugs, and whether there is a more efficient legislative and procedural framework, either under current statutes or which could be enacted, that could be adopted by Indiana in an effort to further protect the future lives of unborn children exposed to drugs by chemicallyaddicted, mentally ill mothers.
Part II of this Note discusses the development of governmental responses to the issue of prenatal substance abuse in general, and details Indiana's current approach to the issue. Part II also examines a 2006 study conducted by the Indiana University School of Medicine for the Indiana State Department of Health, which led to the Indiana General Assembly's creation of the Prenatal Substance Abuse Commission and that panel's subsequent Final Report. Part ill analyzes the concept of addiction as a mental disease, and is followed by a detailed analysis of the legal framework and policy implications for civil commitment, and the feasibility of enacting a different approach in Indiana. Part N presents solutions for the issues raised in this Note, as well as a discussion of opposing viewpoints. The Note is concisely concluded in Part V with a brief final thought. 4 . See, e.g., Ind. Code § 12-7-2-130 (2010). 5. See infra Part III.A. 6. See Addington v. Texas, 441 U.S. 418, 431 (1979) ("The essence offederalism is that states must be free to develop a variety of solutions to problems and not be forced into a common, uniform mold.").
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II. BACKGROUND: PRENATAL SUBSTANCE ABUSE AND GOVERNMENTAL INTERVENTION

A. The Debate at its Core: Two Sides of the Coin
The issue of a state's legal response to the use of illegal drugs by pregnant women usually arises when a high profile case gets extensive media coverage and a segment of the populace becomes outraged at the lack of emphasis on personal responsibility on the pregnant mother's part. Take, for instance, the highly publicized 2005 case ofTayshea Aiwohi in Hawai'i. In 2004, Ms. Aiwohi was convicted of manslaughter, partly due to her admission to smoking crystal methamphetamine for four days up to and including the day she gave birth to Treyson Aiwohi on July 15, 2001. 7 Treyson Aiwohi died two days later, on July 17, 2001, and the medical examiner testified in the grand jury proceeding that the cause of Treyson's death was the toxic effects of methamphetamine, "consistent with exclusive prenatal exposure through the mother." 8 In its unanimous November 29, 2005 decision, the Supreme Court of Hawai'i reversed Ms. Aiwohi's conviction, holding that a fetus is not within the statutory definition of "person" for the purposes of a manslaughter charge in Hawai 'i. 9 Therefore, the court reasoned that Ms. Aiwohi could not be convicted for her prenatal use of illegal drugs because Treyson Aiwohi was not a "person" at the time of the proscribed conduct. 10 While citing examples from seven states, the Supreme Court of Hawai'i stated, "An overwhelming majority of the jurisdictions confronted with the prosecution of a mother for her own prenatal conduct, causing harm to the subsequently hom child, refuse to permit such prosecutions." 11 In contrast to Aiwohi, is the South Carolina case of Cornelia Whitner.12 In 1992, Ms. Whitner was convicted of criminal child neglect due to her ingestion of crack cocaine during the third trimester of her pregnancy. 13 She was sentenced to eight years in prison. 14 Similar to the Aiwohi case, the question in Whitner arose as to whether the word "child" in South Carolina's child abuse and endangerment statute encompassed an unborn fetus. 15 The result, however, was quite different from Aiwohi. In 1997, the Supreme Court of South Carolina held that the term "child" does include "via- 
B. Development of Governmental Intervention
The dangers of illegal drug use during pregnancy are well documented, but the problem became nationally recognized in the 1980's after the explosion of crack cocaine use produced the media handle "crack babies" for children born from these unfortunate situations. 21 Heroin use has also been implicated in the context of harm to the unborn child. 22 More recently, the rapid increase in methamphetamine use in the United States has come into the focus of state legislatures, though studies are still being conducted to determine the exact effects of prenatal methamphetamine use. 23 647, 655 (2009) ("Today, sensational reports about methamphetamine abuse frequently make headlines across the United States, and law enforcement officers and the media frequently profess its harmful effects on users, their children, and fetuses. However, there is little data demonstrating a causal relationship between exposure to methamphetamine in utero and problems of infant development. ").
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Prevention and Treatment
Most states overwhelmingly prefer prevention and treatment approaches to the problem over punishment. 24 Almost every state has at least one government-mandated program aimed at educating pregnant women about the dangers of prenatal illegal drug use. 25 From the prevention aspect, approaches can focus either on preventing pregnant women in general from using illegal drugs or preventing women of childbearing age from using illegal drugs. The treatment approach is "in keeping with evidencebased medical recommendations that support treatment approaches to drug use or addiction, not punitive ones." 26 Further, "[a]ddiction research has found that treatment and education strategies are effective and less costly than punitive ones.'m Typical substance abuse treatment programs consist of a brief detoxification period ("detox"), outpatient treatment where the individual attends group meetings once per week, intensive outpatient treatment involving attendance at group meetings three times per week, or inpatient treatment at a facility dedicated to around-the-clock substance abuse treatment. 28 In either the prevention or treatment approaches, resources are expended by the state with the hope that pregnant substance abusers will recognize the dangers involved with their behavior and enact a change.
Punishment
Punishment is the minority approach to the issue, but it is not without innovative avenues toward implementation, and often strong public support. 29 women based on their prenatal drug use. 34 What is significant about Whitner is that the prosecution proceeded under the South Carolina statute pertaining to the unlawful conduct towards a child, which is, in essence, a child abuse statute. 35 It was the Whitner court's interpretation that "child" included "viable fetuses" which allowed the prosecution to stand, in direct contrast to the finding by the Aiwohi court, which resulted in Ms. Aiwohi's conviction being reversed. It would seem that courts would have to make the determination on a state-by-state basis as to whether or not a viable fetus is considered a "child" for each child abuse statute, or for any other statute a prosecutor might attempt to use in criminally charging a pregnant substance abuser.
b. Criminal prosecution in Indiana: One small step
Indiana courts have made the determination with regard to the child abuse statute listed in section 35-46-1-4 of the Indiana Code (Neglect of a Dependent), that, similar to Hawai'i, the term "dependent" does not include an unborn child. 36 As such, attempts to prosecute pregnant women under the Indiana child abuse statutes often do not result in sustainable convictions. However, one Indiana court addressing the issue seemed to imply that an amendment of the statute by the Indiana General Assembly to expressly include unborn children within the definition of "dependent" would be all that is required for Indiana courts to apply a standard similar to the South Carolina standard in Whitner. 37 With such an amendment, there does not seem to be much more for an Indiana court to interpret. The Herron court specifically stated, "We cannot expand the General Assembly's definition of a dependent and, consequently, the intended application of the neglect of a dependent statute, beyond the fair meaning of the words used. Sections 35-46-1-1 and 35-46-1-4 of the Indiana Code do not criminalize conduct that occurs prior to a child's birth." 38 This language signaled that a legislative amendment to the statutes in question would make convictions of pregnant women for using illegal drugs under the child abuse statutes in Indiana sustainable. However, criminal prosecutions of pregnant drug users have 34 been widely criticized and are not without drawbacks. Further, Indiana has shown a preference for a non-criminal approach in its current procedure for addressing the issue.
C. Indiana's Cu"ent Judicial Approach to Pregnant Dlegal Drug Users
The Procedure
In Indiana, the current state response for when a newborn child tests positive for illegal drugs falls within the statutory area of family and juvenile law. The Indiana Code defines circumstances under which a child born with any amount of an illegal substance in their body can be determined a "child in need of services" ("CHINS"). 39 In such a situation, an immediate oral report must be made to the Department of Child Services ("DCS") or the local law enforcement agency for the beginning of investigative action.40
Indiana law also provides a statutory abrogation of privileged relationships, including doctor-patient and attorney-client privileges, which effectively dispenses with any question of whether the report could be made in the first place. 41 Furthermore, Indiana makes it a Class B Misdemeanor to knowingly fail to make this report. 42 DCS is required to prepare a written report within forty-eight hours of receiving notification via the oral report. 43 If a report is substantiated, the most severe option available is the filing of a CHINS petition, which invokes the jurisdiction of the juvenile courts to proceed with legal action, could lead to the termination of parental rights. 44 Indiana courts have clarified that, "[t]he purpose of terminating parental rights is not to punish a parent but to protect the child.'.4 5 The Indiana case In re C.S. is a working example of this approach. 46 In that case, a child was born on November 25, 2005, at which time the mother, Loretta Savage, tested positive for opiates and benzodiazepines and the newborn also tested positive for benzodiazepines. 47 The drug test re-39. IND. CoDE § 31-34-1-10 (2008) (''the child is born with: any amount. including a trace amount. of a controlled substance or a legend drug in the child's body''); § 31-34-1-11 (''the child: has an injury; has abnormal physical or psychological development; or is at a substantial risk of a life threatening condition; that arises or is substantially aggravated because the child's mother used alcohol. a controlled substance, or a legend drug during pregnancy."). sults were subsequently forwarded to DCS. 48 A DCS investigator interviewed Loretta Savage at the hospital, during which Ms. Savage admitted to using drugs during her pregnancy. 49 DCS then filed a CHINS petition, four days after the birth of the newbom. 50 Judicial action was swift: "[a]n initial hearing was held that same day at which Savage admitted the allegations of the petition and C.S. was placed in foster care." 51
The Problem
The problem with the current approach in Indiana is that it is designed to deal with the problem after the birth of the child who has been exposed to illegal drugs. Although Indiana's current approach deals retroactively with illegal drug use during pregnancy, Indiana has never confronted the following question: What should a state do, if anything, with pregnant women who use illegal drugs during pregnancy? Although Indiana still has yet to address this problem, a few other states have. The goal should be to eliminate exposing fetuses to illegal drugs during pregnancy, while fostering an environment in which the mother can address her addiction. This should be accomplished so as to enable the mother and. child to remain together after the birth.
Under the current statutory interpretation of most state child abuse statutes, most recently considered in Herron, 52 it is evident that the criminal prosecution of prenatal drug abusers generally will not be successful. 53 However, this roadblock to criminal prosecution may not necessarily be bad, because there is, perhaps, another set of statutes which would be more useful in prevention of this harmful prenatal exposure to illegal drugs:
An overloaded criminal justice system that cannot adequately respond to increased drug abuse-related criminal offenses, and perceptions that the criminal justice system may not be the appropriate means for responding to drug abusers, has highlighted the potential of civil commitment as an important and distinct alternative for dealing with drug abuse. Specifically, there is a possibility that civil commitment, as a kind of middle ground in the prevention/treatment-punishment spectrum, could become an effective tool in limiting prenatal exposure to illegal drugs. As a first step, however, it would be useful to examine how Indiana has reconsidered the government's position on this issue in recent years. ·
I. In General D. A More Recent Analysis of Imliana 's Governmental Intervention
There is no shortage of information or opinions on how and who should take action in situations involving pregnant illegal drug users, specifically through the judicial system. As is usually the case with any issue, all sides tend to make valid points. Proponents of governmental intervention cite multiple policy reasons to support such intervention, such as the need to "deter or prevent drug abuse during pregnancy, provide appropriate punishment to women deserving of such, or achieve improvements in maternal or fetal health outcomes." 55 Among other arguments, opponents of judicial intervention often suggest that most attempts are done through forced interpretations of statutes not specifically tailored to address the issue of prenatal substance abuse (i.e., child abuse and neglect statutes). 56 These are just a few reasons usually cited in support of both sides of the issue. 5 7 The legislature is tasked with, "balancing a woman's right to bodily integrity with society's interest in ensuring healthy pregnancies, and the question of whether punitive approaches will foster--or hinder-healthy outcomes for women and children." 58 Such an important balancing act often results in a commissioned study to analyze the issue. 57. /d. at 837 (summarizing both sides: "Pregnant women have been subjected to incarceration or other criminal sanctions for a variety of reasons: to prevent them from having access to illegal drugs, to compel them to carry their pregnancies to term, to force them to submit to a physician's orders regarding their care, or to allow the courts in other ways to control and direct a woman's conduct during her pregnancy. Instead of improving access to comprehensive maternal and child prenatal care and thus benefiting the fetus and the mother, incarceration of pregnant women may actually result in serious harm, either by restricting access to prenatal care or exposing them to less-than-ideal conditions within the prison itself. Incarceration of pregnant women does not help them to overcome their addictions, nor does it serve to protect their fetuses from drug use, as illegal drugs are readily available in prison. Although some may argue that women in prison would have better access to prenatal care than they could afford or would choose to seek out otherwise, prisons are not prepared to offer adequate care to pregnant women. ").
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Alcohol, Tobacco, and Drug Use by Pregnant Women in Indiana 2006Study
Indiana's approach to the issue of prenatal substance abuse indicates opposition toward judicial intervention, placing the emphasis on raising awareness and focusing on treatment and prevention. At the direction of the Indiana General Assembly, a study was conducted in 2006 by the Indiana University School of Medicine for the Indiana State Department of Health as a comprehensive look at the issue of alcohol, tobacco, and drug use by pregnant women in Indiana. 59 The report indicated that while the exact prevalence of substance use during pregnancy in Indiana is unknown due to a lack of valid and timely data, an estimate based on birth certificate data puts the rate of illegal drug use by pregnant women in Indiana at approximately five to six percent. 60 The report notes that this figure likely underestimates the actual figure because it only reflects self-reported illegal druguse. 61 The report also stated that there is general agreement that ''the best strategy to reduce the consequences of[alcohol, tobacco, and drug] use during pregnancy is to focus on preventing women of childbearing age from using these substances." 62 In focusing on substance abuse in general, the report specifically noted that, "[i]t should also be stressed that substance use is a biomedical problem and not a character flaw.'.6 3 This position follows the trend in medical and drug treatment fields to break away from treating alcoholism and drug addictions as personal choices made by those affected and to move toward classifying the conditions as medical and mental afllictions:
Experts at the National Institute on Alcohol Abuse and Alcoholism and National Institute on Drug Abuse confirm that addiction is not primarily a moral weakness, as it has been viewed in the past, but a "brain disease" that should be included in a review of symptoms just like any other biologic disease process. 64 In light of the data analyzed for the study, the report emphasized that the future direction for the State oflndiana in addressing the use of alcohol, tobacco, and drugs by pregnant women should focus on prevention and treatment services. 65 Focusing on prevention and treatment programs "will result in reduced burdens on the health care system and law enforcement agencies.'.6 6 The report urged the creation of a task force at the state level in order to address the issue, stating:
It will be essential to establish a state task force which includes state and local policy makers; administrators from public health, mental health and addiction, child welfare, health, education, employment security, criminal justice, and advocacy agencies; representatives from program funding organizations; primary care and [alcohol, tobacco, and drug] treatment providers; as well as women who used [alcohol, tobacco, and drugs] during pregnancy, to work in unison to remedy these problems. This task force will need to address the prioritization of the above issues and develop a state implementation plan to improve early intervention and treatment for pregnant women using [alcohol, tobacco, and drugs]. 67
Prenatal Substance Abuse Commission: 2009 Final Report
Following the 2006 study, the Indiana General Assembly established the Prenatal Substance Abuse Commission, with a two year mission to result in a "final report that contains the findings and recommendations of the commission and an implementation plan to improve early intervention and treatment for pregnant women who abuse alcohol or drugs or use tobacco," to be submitted no later than August 15, 2009. 68 The members of the Commission included directors of public health agencies, doctors specializing in the care of pregnant women and addiction treatment of pregnant women, legislators, a prosecuting attorney, a judge, and a nurse specializing in addiction treatment of pregnant women. 69 term delivery of the baby (a delivery before 37 weeks). 71 Put in economic terms: "With a reduction in preterm deliveries, where the average newborn nursery cost for one pre-term baby is $50,000, the savings ... alone would be in the millions of dollars.'.n Note that the savings are only in terms of the reduction of regular pre-term births. 73 The savings would be compounded when factoring in the additional savings to be had in the reduction of pre-term, chemically-exposed births, with estimates that the costs of lifetime care for such children range from $750,000 to $1.4 million per child. 74 With regard to treatment and prevention, the report stated: "The state of Indiana currently funds multiple programs specifically targeted to pregnant women in need of substance abuse and addiction services. However, there is evidence through program enrollment data and underutilized residential beds that the process to access these resources needs to be improved."75 The Prenatal Substance Abuse Commission offered the several recommendations for legislative consideration, including: The report does not mention all of the possibilities of judicial intervention for the involuntary implementation of substance abuse treatment for prenatal drug abusers. This clearly demonstrates that the focus in the State of Indiana has been and will seemingly continue to be on prevention and treatment.
Ill. ANALYSIS: AN ADDffiONAL REcoMMENDATION:
RECOGNIZING THE CONCEPT OF ADDICTION AS A MENTAL DISEASE
A. Addiction as a Mental Disease
The inclusion of addiction to narcotics and dangerous drugs within Indiana's statutory definition of mental illness lays the groundwork for the implementation of civil commitment to address the issue of prenatal addiction. 77 The Indiana Code defines mental illness, for purposes of the commitment statutes, as "[A] psychiatric disorder that substantially disturbs an individual's thinking, feeling, or behavior and impairs the individual's ability to function. The tenri includes mental retardation, alcoholism, and addiction to narcotics or dangerous drugs.'m Further, advocates for those suffering from substance abuse addiction also push for the disorder's acceptance alongside other mental illnesses. 79 The NAPW, an organization focused on human and civil rights for low-income women also recognizes that pregnant women who use drugs are struggling with addiction. 80 Despite the central agreement that addiction is a mental illness, the legal distinction has yet to be used to bring additional state resources to the [Vol. 8:141 treatment and prevention of substance abuse. Specifically, this classification is uniquely suited for addressing the issue of prenatal substance abuse, so long as the proper procedures are followed.
B. Civil Commitment
Indiana's Civil Commitment Framework
Civil commitment is a process by which an individual can be detained in a mental health facility, usually for the individual's protection or for the protection of others, due to the individual's mental illness. 81 The United States Supreme Court has held on more than one occasion that civil commitment is "a significant deprivation of liberty that requires due process protection.'.s 2 It is a practice which has long been employed in the United States for addressing the issues of the mentally ill. 83 However, suffering from a mental disease alone will not result in the civil commitment of any Indiana resident, nor would a finding of dangerousness alone be sufficient. 84 For an involuntary civil commitment proceeding to commence, it must be shown that an individual is mentally ill and either dangerous, or gravely disabled, as defined below. 85 
a. Dangerous
Indiana defines "dangerous" as "a condition in which an individual as a result of mental illness, presents a substantial risk that the individual will harm the individual or others.'.s6 The interpretation or definition of "others" within this defmition of "dangerous" is key. "Others" would have to 81 added) ; see also BLACK'S LAW DICTIONARY 336 (8th ed. 2005) (defining the term "imminently dangerous" as "reasonably certain to place life and limb in peril"; explaining that, in a certain legal context, "if a mental condition renders a person imminently dangerous to self or others, he or she may be committed to a mental hospital.").
be statutorily interpreted or defined to include the unborn fetus of a pregnant substance abuser. It should also be noted that within the statute, the term "harm" is also undefined. Application of this statute within the framework of civil commitment would require acceptance that illegal drug use by a pregnant woman actually results in negative effects ("harm") on the unborn fetus ("other"). 87 Further, "a trial court is not required to wait until harm has nearly or actually occurred before determining that an individual poses a substantial risk of harm to others:.ss For the issue of prenatal substance abuse, this means that governmental intervention would not be dependent upon tangible evidence showing that the child has been harmed, such as a post-birth positive drug screen.
b. Gravely disabled
"Gravely disabled", is defined by statute as:
[A] condition in which an individual, as a result of mental illness, is in danger of coming to harm because the individual: (1) is unable to provide for that individual's food, clothing, shelter, or other essential human needs, or (2) has a substantial impairment or an obvious deterioration of that individual's judgment, reasoning, or behavior that results in the individual's inability to function independently. 89
While individuals in Indiana have been deemed "gravely disabled" 90 for conditions ranging from diabetes to the failure to take prescribed medications,91 the focus of this analysis is not on "gravely disabled." Alternative- [Vol. 8:141 ly, this analysis demonstrates that women who use illegal drugs during pregnancy are mentally ill and dangerous. Therefore, when women are found to be using drugs during pregnancy, an involuntary commitment proceeding is proper and justified under the statute.
c. Procedure
The thrust of this analysis is that, if addiction is a mental illness, and use of illegal drugs during pregnancy by women is deemed to constitute a "substantial risk" 92 of harm to "others " 93 in conformance with the above ' statutory definitions, it should be a logical and effective preventive measure to pursue the civil commitment of pregnant women who are abusing drugs. A framework for the civil commitment of those with mental illness is already in place in Indiana statute. Section 12-26-1-l of the Indiana Code provides that an individual who is mentally ill and dangerous may be involuntarily detained or committed under one of four different procedures: immediate detention, emergency detention, temporary commitment, and regular commitment. 94 Immediate detention is focused on giving law enforcement officers, who have reasonable grounds to believe an individual is mentally ill, dangerous, and in need of hospitalization and treatment, the ability to apprehend and transport individuals to the nearest appropriate facility. 95 The next option, emergency detention, require~ two statements: a statement by an applicant stating their belief that the individual in question is mentally ill, is either dangerous or gravely disabled, and is in need of immediate restraint; and another by at least one physician, based on an examination or an assessment of information given to the physician, that the individual in question is mentally ill, and either dangerous or gravely disabled. 96 The detention of an individual under the emergency detention procedure is limited to seventy-two hours. 97 If the emergency detention is deemed valid, the result is usually an order for either a temporary commitment or a regular commitment of the individual; procedures are discussed below. Temporary commitment allows a person to be committed who is alleged to be mentally ill, and either dangerous or gravely disabled, for a period of not more than ninety days. 98 be mentally ill, and either dangerous or gravely disabled, and ''whose commitment is reasonably expected to require custody, care, or treatment in a facility for more than ninety (90) days." 100 The immediate detention procedure, because its duration would not cover the full term of the pregnancy, would likely have limited applicability to the issue here, although there are certain unique instances where the statute could be applied to prenatal substance abuse. In contrast, the emergency detention procedure could conceivably be the main route to the civil commitment of prenatal substance abusers. However, this option assumes that someone close to the pregnant drug abuser would cross the line from gently suggesting an end to the substance abuse, to forcing the pregnant drug user to receive help, in the best interest of the fetus. Typically only a close friend or family member would know enough about the woman's situation to be able to provide meaningful information to those in a position to act. For example, in the case of In ReCommitment of J.B., the applicant requesting J.B.'s emergency detention was a deacon in J.B.'s church who knew about his bipolar disorder and with whom J.B. had a disturbing conversation where he expressed a desire to kill something and hit his exwife.101 However, there is no doubt that there would be feelings of betrayal at such a move by a close friend or family member, especially in a situation as personal as pregnancy. Furthermore, reliance on civil commitment to help stop the use of illegal drugs by pregnant women may not be ideal, but it is an option, and it would be a start.
Temporary and regular commitments would most likely become the standard for prenatal substance abusers. The procedures for temporary and regular commitments are similar to the procedure for emergency detentions.102 For both temporary and regular commitments, the original petition must be paired with a statement from a physician attesting to the mental illness and either the dangerousness or grave disability of the individual. 103 However, it should be noted that for regular commitments, the physician's statement must be based on an actual examination of the individual within thirty days prior to submission of the statement. 104 For a temporary commitment, the decision is left to the court hearing the proceedings as to whether or not to appoint a physician to examine the individual. 105 A hearing must be held under both procedures, 106 and it is left to the court to make the determination of the individual's mental illness and a [Vol. 8:141 finding of dangerousness to the individual or others. 107 The burden is on the state in these proceedings to show by clear and convincing evidence that the facts warrant commitment. 108 The "clear and convincing evidence" standard can only be met by a showing that the person's alleged dangerous behavior would not occur but for the person's mental illness. 109 For a regular commitment to terminate, further action is required. Such a commitment must be continuous until either the holding facility discharges the individual or the court enters an order terminating the commitment. 110 Therefore, the type of commitment required in a situation involving prenatal substance abuse would have to be determined by the court, most likely based on the gestational progress of the drug abuser's pregnancy.
Civil Commitment in Other States
The standards and procedures for civil commitment vary among the states. 111 Many states have statutes similar to Indiana law, while a few states take the reach of governmental intervention even farther. Minnesota, New Jersey, South Dakota, and Wisconsin all have statutes which provide for civil commitment and involuntary detention of mothers found to be actively using illegal drugs while pregnant. 112 Furthermore, two other states, North Dakota and Oklahoma, have statutes authorizing the civil commitment of women who abuse alcohol during pregnancy. 113 The procedure in Wisconsin, as perhaps the first state to use civil commitment in the effort to curtail exposure to illegal substances, is particularly interesting and detailed. Its three-stage approach proceeds through the rights and requirements involved in the initial taking of an individual into custody, to the brief holding of an individual in physical custody, to the continued physical custody of an individual. 114 As different as the procedures in these states might be, "all of these commitment and custody provisions are designed to protect the fetus via the involuntary restriction of the pregnant woman's action or conduct." 115 But the farthest reaching statute to address the issue is a South Carolina statute, under which the use of illegal drugs while pregnant can be prosecuted as a felony. 116
Legislative Will and Public Policy a. Recent Indiana legislation
The Indiana General Assembly seems to be open to passing legislation that extends the protection of unborn children in the state, in both civil and criminal terms. Effective July 1, 2009, the Indiana Wrongful Death statute was amended to include the phrase, "a fetus that has attained viability," in the defmition of "child. ("Wisconsin's child welfare laws provide for involuntary civil commitment to a variety of placements including a treatment facility, jail, and a relative's home. In Wisconsin there are three stages leading to a judicial commitment. In the first stage, a woman is taken into protective custody, usually by law enforcement or child protective services. In the second stage, in cases in which there is a substantial health risk to the fetus, the woman may be held (detained) in protective custody for up to 48 hours. In the third stage, if custody is sought for a sustained period of time (i.e., a period longer than provided for in the second stage), the woman is entitled to legal representation and a hearing at which a court determines whether it will enter an order for her continued custody. ").
115. Id. 116. S.C. CODE ANN. §16-3-85 (2008); see also Karel, supra note 35 ("Although the South Carolina law could be applied to women who test positive for alcohol or tobacco, prosecutors there have limited application to women who test positive for illicit drugs, including cocaine and marijuana").
117. IND. CODE § 34-23-2-1 (2007); see also BLACK'S LAW DICTIONARY 197 (8th ed. 2005) (defining "child" as "1. A person under the age of majority. 2.; Hist. At common law, a person who has not reached the age of 14. 3.; A boy or girl; a young person. 4.; A son or daughter. 5.; A baby or fetus." (emphasis added); it is interesting to note that "a fetus that has attained viability'' would, quite literally, satisfy all of these definitions); see also Harris & Paltrow, supra note 26 (noting that expanded civil wrongful death statutes "hold only third parties accountable for causing pregnancy loss. Courts have declined to extend these laws to pregnant women, recognizing that pregnant women's actions with respect to their own bodies raise different legal and policy issues").
Ramirez v. Wilson, a woman nine months pregnant was killed in a head-on car collision, and the baby died in uteroY 8 The court held that a full-term, viable unborn fetus was not a "child" for purpose of the wrongful death statute. 119 The statute was amended to thwart the Ramirez court's interpretation of the statute. Another recent change in Indiana law was the amendment to the crime of murder, which now includes the charge that " [a] person who knowingly or intentionally kills a fetus that has attained viability commits murder." 12° Further, the Indiana feticide statute, which allows criminal prosecution for a person who "knowingly or intentionally terminates a human pregnancy with an intention other than to produce a live birth or to remove a dead fetus," was also amended in 2009, increasing the maximum punishment from eight years to twenty years. 121 These changes in Indiana criminal law were direct results of a tragic event in 2008, when a bank teller who was five months pregnant with twins lost both fetuses after she was shot in the abdomen during a bank robbery. 122 The bank robber was sentenced to fifty-three years, eight years of which stemmed from two feticide convictions. 123 The willingness to change the law in Indiana, within both the civil and criminal contexts, is most welcome because one of the loftiest goals a state can strive for is the protection of those who cannot protect themselves, especially protection for unborn children.
b. Public Policy and the United States Supreme Court
It would seem that this author's interpretations and opinions on the issue are, in some ways, in agreement with the United States Supreme Court's interpretation: "[T]he State does have an important and legitimate interest in preserving and protecting the health of the pregnant woman ... it has still another important and legitimate interest in protecting the potentiality of human life." 124 It should be noted that even though the Court in Roe v. Wade concluded that a fetus is not a ''person" and therefore does not en-joy any constitutional rights under the Fourteenth Amendment, 125 it did recognize that fetuses may enjoy protection from other, non-constitutional sources. 126 Moreover,
[t]he state has a legitimate interest under its parens patriae powers in providing care to its citizens who are unable because of emotional disorders to care for themselves; the state also has authority under its police power to protect the community from the dangerous tendencies of some who are mentally ill. 127 Further, " [t] he State may take measures to restrict the freedom of the dangerously mentally ill. This is a legitimate non-punitive governmental objective and has been historically so regarded!' 128 It is with such statements of policy and constitutional support from our nation's highest judicial authority, and the apparent willingness of the Indiana General Assembly to enact change, that the following recommendation for action concerning the issue of prenatal substance abuse is presented.
IV. SOLUTION PRESENTED
A. Application of Existing Law
Indiana needs to apply existing statutes to the issue of prenatal substance abuse, expanding and refining the civil commitment response without the need for criminal prosecution. Chemical addiction, under Indiana law, can and should be treated as a mental illness. 129 In the State of Indiana, those who suffer from mental illness and are found to be a danger to themselves or others, can be committed to the appropriate facility for treatment. 130 Not only would civil commitment of pregnant substance abusers provide them with treatment throughout the pregnancy, but it could also provide detoxification in a facility with proper medical supervision to minimize the risk to the unborn fetus. The goal would not be long-term civil commitment, but rather a commitment which places the mother-to-be and the child in the best position to succeed in life together: one free from the oppressive existence that is drug addiction, the other free from exposure to illegal drugs during gestation. Civil commitment offers a better solution to the problem of substance abuse during pregnancy because it "directly addresses the problem, lacks punitive aspects, and offers a potentially effective and long-term solution to gestational substance abuse." 133
B. Clarification and Expansion of Existing Law
Clarification and expansion of current statutes could be as simple as an amendment which states that "others," for purposes of the definition of "dangerous" under Section 12-7-2-53 ofthe Indiana Code, includes "a fetus that has attained viability," similar to the way the Indiana Wrongful Death statute was recently amended. 134 Facilities to house individuals during treatment and postpartum already exist, but the "red tape" which impedes access to these facilities could be substantially reduced through direct civil commitment. 135 The 2009 Prenatal Substance Abuse Commission report indicated there are underutilized residential facilities in the state. 136 When underutilization of resources is combined with the estimates that the costs of lifetime care for children who are born after surviving prenatal exposure to alcohol or illegal drugs range from $750,000 to $1.4 million, the monetary incentive for this solution speaks for itself. 137 Where appropriate treatment facilities are not available in an individual's community, Indiana's five psychiatric hospitals that accept adult patients could be ideal, especially the Richmond State Hospital's large substance abuse services 132. Hendricks, 521 U.S. at 357; see also J.S. v. Ctr. for Behavioral Health, 846 N.E.2d 1106, 1114 (Ind. Ct App., 2006) (''The Indiana statutory scheme providing for judicial review of a proposed treatment plan when a patient objects to the course of treatment is constitutionally sufficient to satisfy the due process requirement of a judicial hearing by an independent decision maker to evaluate the competing interests reflected.'').
133 A possibility for the Indiana General Assembly to consider is a uniform screening procedure for all pregnant women in Indiana to determine levels of illegal drug use, similar to one of the recommendations of the Prenatal Substance Abuse Commission. 140 The idea behind a uniform screening procedure is to ensure that those women who do seek out medical supervision during their pregnancies are at least asked the questions regarding possible alcohol, tobacco, or illegal drug use. A uniform screening procedure would not necessarily need to become state law, however, providing minimal funding might help to persuade prenatal medical providers to utilize a question-and-answer verbal process with their clients. One would hope that doctors are not simply assuming a pregnant woman is not using alcohol, tobacco, or illegal drugs unless they are informed otherwise. One Indiana non-profit agency, The Indiana Perinatal Network, has already developed a DVD-based training aid for physicians, which focuses on integrating screening and treatment of alcohol, tobacco, and illegal drug use into routine prenatal care. 141 After women are questioned about any alcohol, tobacco, or illegal drug use, any self-reported use could be addressed immediately and discretely, hopefully within the confines of the doctorpatient relationship and without the need for judicial intervention. However, if that is not possible, civil commitment could become an option.
Opposing Viewpoints
The most common argument against is the above proposal is: wouldn't this type of system discourage a pregnant woman even more from pursuing medical attention if there is a chance she will have a positive urine screen, or other indicator, which could lead to a temporary period of commitment? Obviously, this is a strong possibility, especially with pregnant women who already have other children as well. There are several challenges that would be involved in correctly identifying women for whom the application of the civil commitment framework, or even voluntary treatment, would be appropriate. 142 This opposition argument was succinctly summarized by the American Civil Liberties Union:
A decade ago, we saw a rash of cases in which government officials zealously embraced a misguided mission to protect fetuses by attempting to control the conduct of pregnant women. Some women were forced to accept unwanted medical treatment; others were punished for their conduct during pregnancy. Inevitably, such actions backfire: women who fear the government's "pregnancy police" will avoid prenatal care altogether, and both they and their fetuses will suffer as a result. 143 However, the solution proposed here is not presented as a cure-all for the issue of prenatal substance abuse. Rather, it is presented as an option, which in some ways is already available in Indiana. If it is successful in preventing even one unborn fetus from being exposed to the crippling effects of illegal substances, it will have done some good. The interests of the mother would also be served, especially in those instances where the drug abuser truly wants to address her addictions. In the current approach, the courts usually become involved only after a mother gives birth to a child who tests positive for illegal drugs, 144 the result of which would almost in- variably lead to the termination of parental rights. 145 The solution presented here would be an opportunity for the mother to address her addiction prior to the birth of her child, perhaps presenting an opportunity for the mother and child to remain together after the birth in a way that would not be likely to occur under the current legal framework. 146 Neither criminalization nor the use of child protection laws adequately promotes both healthy births and the preservation of the mother-child relationship. 147 Next is the question: wouldn't this put a medical professional in an adversarial role to the patient? This view is understandable, and the dilemma has certainly been . noted by medical professionals contemplating the possible moral, ethical, and legal considerations. 148 However, as a positive, it would put the medical professional in an advocate role for the unborn child. 149 Further, many states already statutorily require medical professionals to report suspected prenatal substance abuse. 150 Indiana could implement a similar statutory requirement.
Critics of commitment look to medical professionals for support of their perspective. For example, "leading medical and public health groups-such as the American Academy of Pediatrics, the American Medical Association, the American Public Health Association and the March of Dimes-all oppose punitive responses to prenatal drug use," 151 including At a drug treatment program in New York City, 30 addicted women told me that they felt so guilty about using drugs while pregnant that they used more drugs to escape the feelings of self-loathing.").
147. Linden, supra note 3, at 120. 148. See Harris & Paltrow, supra note 26, at 1698 (''Civil commitment laws and civil child welfare laws addressing the subject of drug use during pregnancy may intensify confusion regarding physicians' legal obligations.").
149. See generally id. ("Some bioethical models assert that physicians have moral obligations to fetal 'patients,' separate from obligations to pregnant women. These models may imply that fetuses have a right to medical attention independent of pregnant women's consent."); see also Linden, supra note 3, at 115 (explaining that under the theory of "cultural feminism," "society must not adopt adversarial approaches which view the mother and fetus as distinct legal entities with adverse interests and assume that the state must protect the fetus from the mother."). 150. THE GUTIMACHER INST., supra note 139 (current states requiring reporting do not include Indiana); see also Karel, supra note 35 ("Mandatory reporting approaches are problematic because they place the physician in an awkward position regarding the doctor-patient relationship and because they tend to [drive away] people who don't want to be subjected to reporting"; "Good health care demands trust. between the doctor and the patient.").
151. Dailard & Nash, supra note 58, at 6; see also Karel, supra note 35 (''Use of criminal sanctions for women who use drugs during pregnancy has been rejected by most public health organizations").
[Vol. 8:141 civil commitment and criminal sanctions. However, rarely is it the judicial practice to equate civil commitment to a criminal sanction. Civil commitment is defined as a "commitment of a person who is ill, incompetent, drugaddicted, or the like, as contrasted with a criminal sentence." 152 Indeed, the United States Supreme Court has held, "In a civil commitment state power is not exercised in a punitive sense .... a civil commitment proceeding can in no sense be equated to a criminal prosecution," 153 as well as stating that "the mere fact that a person is detained does not inexorably lead to the conclusion that the government has imposed punishment." 154 However, with regard to commitment in general, a key point is made that should be kept in mind, but which may become less of a concern as society begins to understand and accept the proposition that those suffering from addiction are actually suffering from a form of mental illness:
[I]t is indisputable that involuntary commitment to a mental hospital after a finding of probable dangerousness to self or others can engender adverse social consequences to the individual. Whether we label this phenomena "stigma' or choose to call it something else is less important than that we recognize that it can occur and that it can have a very significant impact on the individual. 155 Indiana courts have reflected this sentiment, stating, "The question of how persons subject to involuntary commitment are treated by our trial courts is one of great importance to society. Indiana statutory and case law affirm that the value and dignity of the individual facing commitment or treatment is of great societal concem." 156 In the implementation of the solution presented here, these concerns must be kept in mind.
V. CONCLUSION
Indiana's current approach to the problem of illegal drug use during pregnancy does not acknowledge the increasingly validated assertion that addiction is a mental illness. With the status-quo approach, most recently recommended by the Indiana General Assembly's Prenatal Substance Abuse Commission, of raising awareness and focusing on prevention and treatment, the State of Indiana fails to use all its resources to prevent prenatal exposure to illegal drugs. While a continued focus on prevention and treatment for pregnant substance abusers is at least an attempt to mitigate the issue, and by all means the most common governmental approach, failure to exercise judicial intervention in appropriate circumstances is a grave disservice to the unborn fetuses that are being affected by the horrors of prenatal substance abuse.
The State of Indiana should be bold in its approach to the issue of prenatal substance abuse, following in the footsteps of several other Midwestem states. The continued failure by the State of Indiana to utilize all available resources leaves it open to a potentially highly publicized instance of prenatal illegal substance exposure, which would result in a public backlash causing a kneejerk reaction by the legislature to enact more drastic legislation. The approach outlined above, which lays out the groundwork and procedure by which certain women who are found to be pregnant and currently addicted to drugs can be committed to an appropriate residential treatment provider, should be focused on the most serious of cases. Addiction is a mental illness, and should be treated as such. An addiction which affects an unborn fetus is a circumstance where the pregnant user is both mentally ill and dangerous to the point of presenting a substantial risk to others, specifically the unborn fetus. This proposed approach is a narrowly tailored governmental intervention which serves a compelling state interest in the protection of viable unborn fetuses, without the challenges and adversity which would result from criminal sanctions.
